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SUMVARY: Thi s docunent contains proposed regulations relating to
the anortization of certain intangible property to partnership
transactions invol ving sections 732(b) and 734(b). The proposed
regul ations interpret the provisions of section 197(f)(9),
reflecting changes to the | aw made by the Omi bus Budget
Reconciliation Act of 1993 (OBRA '93) and affect taxpayers who
acquired intangi ble property after August 10, 1993, or nmde a
retroactive election to apply OBRA '93 to intangibles acquired
after July 25, 1991. This docunent al so provides a notice of
public hearing on these proposed regul ati ons.

DATES: Witten comments nust be received by April 24, 2000.

Qutlines of topics to be discussed at the public hearing



-2-

schedul ed for May 24, 2000, at 10 a.m nust be received by My 3,
2000.
ADDRESSES: Send submi ssions to: CC DOM CORP: R ( REG 100163-00),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions may be hand delivered
Monday through Friday between the hours of 8 a.m and 5 p.m to:
CC. DOM CORP: R ( REG 100163-00), Courier’s desk, Internal Revenue
Service, 1111 Constitution Avenue, NW Washi ngton, DC.
Al ternatively, taxpayers may submt comments electronically via
the Internet by selecting the “Tax Regs” option on the I RS Hone
Page, or by submtting coments directly to the IRS Internet site
at http://ww. irs.ustreas.gov/prod/tax_regs/regslist.htm. The
public hearing will be held in Room 2615, Internal Revenue
Bui I di ng, 1111 Constitution Avenue, NW, Wishi ngton, DC.
FOR FURTHER | NFORMATI ON CONTACT: Concerni ng the proposed
regul ati ons, Robert G Honigman, (202) 622-3050; concerning
subm ssions of coments, the hearing, and/or to be placed on the
bui | ding access list to attend the hearing Guy Traynor, (202)
622- 7180 (not toll-free nunbers).
SUPPLEMENTARY | NFORMATI ON:

Thi s docunent proposes to amend section 197 of the Incone
Tax Regul ations (26 CFR Part 1) to provide additional rules
regarding the application of section 197(f)(9) to partnership

transactions under sections 732(b) and 734(b).



Backgr ound

On January 16, 1997, the I RS published proposed regul ati ons
(REG 209709-94) in the Federal Register (62 FR 2336) inviting
coment s under sections 167(f) and 197, including the anti-
churning rules in section 197(f)(9). Commentators requested that
the final regul ations provide additional guidance on how the
special anti-churning rule of section 197(f)(9)(E) applies to
I ncreases in the basis of partnership property under
sections 732, 734, and 743. In accordance with these coments,
t hese proposed regul ations provide rules for determ ning the
anount of a basis adjustnent under sections 732(b) and 734(b)
that will be subject to the anti-churning rules. Fina
regul ati ons being i ssued at the sane tine as these proposed
regul ations provide rules for determ ning the anmount of a basis
adj ust nrent under sections 732(d) and 743(b) that will be subject
to the anti-churning rules.
Expl anati on of Provisions
A.  1n Ceneral

Section 197(f)(9)(E) provides that, in applying the anti -
churning rules for basis adjustnments under sections 732, 734, and
743, determ nations are nmade at the partner |evel, and each
partner is treated as having owned and used such partner’s
proporti onate share of the partnership’s assets. Wth respect to
basi s adjustnents under sections 732(b) and 734(b), this rule
requires taxpayers and the IRS to anal yze transacti ons t hat

actually involve a distribution of property fromthe partnership
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to a partner as deened transactions involving transfers of
property directly anong the partners.

B. Two-Step Analysis

The proposed regul ati ons enbody a two-step analysis in
determ ni ng whether the anti-churning rules apply to the deened
transfer of intangibles in transactions giving rise to basis
adj ust nents under sections 732(b) and 734(b). First, it is
necessary to determ ne whether the portion of an intangible that
a partner is deened to transfer is treated, immediately prior to
the deened transfer, as being subject to the anti-churning rules
for purposes of applying these provisions. Second, if the
partner’s share of the intangible is treated, imediately prior
to the deened transfer, as being subject to the anti-churning
rul es for purposes of applying these provisions, it is necessary
to determ ne whether the deened transferor and transferee are
rel ated so that the anti-churning rules will continue to apply to
the intangible after the deened transfer.

For purposes of applying the first prong of the analysis,
when a partner acquires an interest in a partnership, the
proposed regul ations treat the partner as acquiring an undivi ded
interest in all section 197(f)(9) intangibles held by a
partnership at the tinme that the partner acquires an interest in
the partnership. |If a partner acquires an interest in a
partnership froman unrel ated person after August 10, 1993 (or,
in certain cases, after July 25, 1991), the partner’s share of

any intangible held by the partnership as of August 10, 1993 (or,
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in certain cases, after July 25, 1991) is treated as no | onger
subject to the anti-churning rules for purposes of analyzing
subsequent deened transfers of intangibles in transactions that
give rise to the basis adjustnments under sections 732(b) and
734(b). Wth respect to intangibles acquired by the partnership
after August 10, 1993, that are subject to the anti-churning
rules in the hands of the partnership, a partner’s share of the
intangible is treated as not subject to the anti-churning rules
for purposes of analyzing these basis adjustnents if the partner
acquired the interest in the partnership froman unrel ated person
after the partnership acquired the tainted intangible. Once a
partner’s share of an intangible is treated as no | onger subject
to the anti-churning rules for purposes of anal yzi ng subsequent
deened transfers, that share of the intangible wll remain
untainted even if the partner transfers the interest to the
original transferor or a person who is related to the original
transferor, so long as the transfers are not part of the sane
transaction or series of related transactions. Special rules are
provi ded where a partner acquires a partnership interest in
exchange for property contributed to a partnership.

For purposes of applying the anti-churning rules to basis
adj ust mrents under section 732(b), the distributee partner is
deened to acquire the distributed intangible directly fromthe
continuing partners of the distributing partnership. The
proposed regul ati ons contain a favorable stacking rule that

treats the distributee partner as acquiring the intangible first
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fromthe continuing partners for whomtransfers would not be
subject to the anti-churning rules (either because the continuing
partner’s share of the intangible is treated, for purposes of
this rule, as not being subject to the anti-churning rules or the
distributee partner is not related to the continuing partner) to
the extent of such partners’ share of appreciation in the
I nt angi bl e.

The proposed regul ations contain a special rule to ensure
that, in analyzing subsequent transfers, a partner cannot treat
the entire intangi ble as no | onger subject to the anti-churning
rul es sinply because the full basis of the intangible (which may
be significantly less than the intangible s fair market val ue)
becones anortizable as a result of the favorable stacking rule
that applies to section 732(b) basis adjustnents.

For purposes of applying the anti-churning rules to basis
adj ust nents under section 734(b), the continuing partners are
deened to acquire interests in the intangible that remains in the
partnership fromthe partner who received a distribution (giving
rise to the section 734(b) basis adjustnment) of property other
than the intangible. To the extent that the distributee partner
could transfer the intangible directly to a continuing partner
(who may be the distributee partner) and the transfer woul d not
be subject to the anti-churning rules (either because the
di stributee partner’s share of the intangible is treated (for
pur poses of this rule) as not being subject to the anti-churning

rules or the continuing partner is not related to the distributee
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(except in certain circunstances)), the basis adjustnent will be
anortizable wth respect to the continuing partner.

The proposed regul ations contain a special rule which
provides that if a distribution that gives rise to an increase in
t he basis under section 734(b) of a section 197(f)(9) intangible
hel d by the partnership is undertaken as part of a series of
rel ated transactions that include a contribution of the
I ntangi ble to the partnership by a continuing partner, the
continuing partner is treated as related to the distributee
partner to the extent that the continuing partner’s partnership
I nterest was received in exchange for the intangible.

In addition to issues relating to determ ning the anmount of
a basis adjustnent that is subject to the anti-churning rules,
the Treasury Departnent and the IRS al so recogni ze that certain
problens may arise in nmaintaining capital accounts where a
portion of a section 734(b) adjustnent is allocated to an
I ntangi ble that is subject to the anti-churning rules with
respect to one or nore partners. |In sonme situations, the failure
to all ocate deductions for anortization to any partner whose
al |l ocabl e share of a section 734(b) adjustnment is subject to the
anti-churning rules will distort the partners’ economc
agreenent. For exanple, where partners agree to share
depreci ation and anortization deductions equally, if one
partner’s share of a section 734(b) adjustnent allocable to an
I ntangi bl e asset is subject to the anti-churning rules, the

capital accounts of the partners will not reflect an equival ent
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sharing of the economic anortization fromthe asset absent
speci al adjustnents to account for the disparity between the
al l ocation of tax anortization and the intended allocation of
econom ¢ anortization. Furthernore, divergence of book and tax
accounts with respect to an intangible that may result from such
speci al adjustnents can cause problens in allocating the correct
anmount of taxable gain or loss to the appropriate parties upon
di sposition of the intangible. Simlar problens nmay arise as a
result of allow ng renedial allocations for intangibles that
ot herw se are subject to the anti-churning rules and are
addressed in 81.197-2(h)(12)(vii)(B). These regulations are not
I ntended to create such distortions. Nevertheless, a general
rule that resolves these distortions in all situations (including
different allocations of gain and depreciation or anortization)
woul d be extrenely conplicated and, perhaps, unduly narrow.
Therefore, the proposed regul ati ons provide that taxpayers nmay
use any reasonable nmethod to determ ne anortization for book
purposes in these situations, provided that the nethod used does
not contravene the purposes of the anti-churning rules under
section 197 (i.e., the effect of the book adjustnments will not be
such that a partner who is subject to the anti-churning rules
will receive, directly or indirectly, deductions for
anortization, for Federal incone tax purposes, attributable to
the section 734(b) adjustnment). The Treasury Departnent and I RS
may consi der providing guidance with respect to this issue in the

future and request comments relating thereto.



C. Effective Date

These regul ations are proposed to apply to distributions
occurring on or after the date final regulations are published in
the Federal Register.

Speci al Anal yses

It has been determined that this notice of proposed
rul emaking is not a significant regulatory action as defined in
EO 12866. It al so has been determ ned that section 533(b) of the
Adm ni strative Procedures Act (5 U S.C. chapter 5) does not apply
to these regul ati ons, and because these regul ati ons do not inpose
a collection of information on small entities, the Regul atory
Flexibility Act (5 U.S.C. chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue Code, this notice of
proposed rul emaking will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for coment on its
I npact on small busi ness.

Comment s and Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten coments
(a signed original and eight (8) copies) that are submtted
tinmely to the IRS. Al coments will be available for public
I nspection and copying. The Treasury Departnent and |IRS
specifically request conmments on the clarity of the proposed
regul ati ons and how they may be made easier to understand.

A public hearing has been schedul ed for May 24, 2000, at 10

a.m in Room 2615, Internal Revenue Building, 1111 Constitution
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Avenue, NW, Washington, DC. Due to building security
procedures, visitors nmust enter at the 10'" Street entrance,
| ocat ed between Constitution and Pennsyl vani a Avenues, NW In
addition, all visitors nust present photo identification to enter
the building. Because of access restrictions, visitors will not
be adm tted beyond the i nmedi ate entrance area nore than 15
m nutes before the hearing starts. For information about having
your nane placed on the building access list to attend the
hearing, see the “FOR FURTHER | NFORMATI ON CONTACT” section of
thi s preanble.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.

Persons that wsh to present oral comments at the hearing
must submt witten comments and an outline of the topics to be
di scussed and the tine devoted to each topic (signed original and
eight (8) copies) by April 24, 2000.

A period of 10 minutes will be allotted to each person for
maki ng conments.

An agenda showi ng the scheduling of the speakers wll be
prepared after the deadline for receiving outlines has passed.
Copi es of the agenda will be available free of charge at the
heari ng.

Drafting Information

The principal author of these proposed regulations is Robert
G Honigman, Ofice of the Assistant Chief Counsel (Passthroughs
& Special Industries). However, other personnel fromthe

Treasury Departnent and I RS participated in their devel opnent.



-11-

Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
fol | ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to
read in part as follows:

Authority: 26 U S.C. 7805 * * *

Par. 2. Section 1.197-2 is anmended by:

1. Revising paragraphs (h)(12)(ii), (h)(12)(iv), and
(h) (12) (vi).

2. Addi ng Exanples 28, 29, and 30 to paragraph (k).

3. Adding a sentence at the end of paragraph (1)(1).
The additions and revisions read as foll ows:

81.197-2 Anortization of goodwill and other intangibles.

(h) * % %
(12) * * %
(ii) Section 732(b) adjustnments -- (A) ILn general. The

anti-churning rules of this paragraph (h) apply to any increase
in the adjusted basis of a section 197(f)(9) intangi bl e under
section 732(b) to the extent that the basis increase exceeds the
total unrealized appreciation fromthe intangible allocable to -
(1) Partners other than the distributee partner or persons

related to the distributee partner;
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(2) If the distributed intangible is a section 197(f)(9)
I ntangi bl e acquired by the partnership on or before August 10,
1993, the distributee partner and persons related to the
distributee partner to the extent that -

(L) They acquired an interest or interests in the
partnership after August 10, 1993; and

(Li) Such interest or interests were held after August 10,
1993, by a person or persons other than the distributee partner
or persons who were related to the distributee partner, and the
acqui sition of such interest or interests by such person or
persons was not part of a transaction or series of related
transactions in which the distributee partner or persons rel ated
to the distributee partner subsequently acquired such interest or
I nterests; and

(3) If the distributed intangible is a section 197(f)(9)
I ntangi ble that is acquired by the partnership after August 10,
1993, and that is not anortizable with respect to the
partnership, the distributee partner and persons related to the
distributee partner to the extent that -

(L) They acquired an interest or interests in the
partnership after the partnership acquired the distributed
I ntangi bl e; and

(Li) Such interest or interests were held after the
partnership acquired the distributed intangible, by a person or
persons other than the distributee partner or persons who were

related to the distributee partner, and the acquisition of such



-13-
Interest or interests by such person or persons was not part of a
transaction or series of related transactions in which the
di stributee partner or persons related to the distributee partner

subsequent |y acquired such interest or interests.

(B) Effect of retroactive elections. For purposes of
paragraph (h)(12)(ii)(A) of this section, references to August
10, 1993, are treated as references to July 25, 1991, if the
rel evant party nmade a valid retroactive el ection under 81.197-1T.

(O ILntangible still subject to anti-churning rules.

Not wi t hst andi ng paragraph (h)(12)(ii) of this section, in
applying the provisions of this paragraph (h) with respect to
subsequent transfers, the distributed intangi ble remai ns subject
to the provisions of this paragraph (h) in a percentage
(determned at the tinme of the distribution) equal to -

(1) The sum of -

(L) The anpunt of the distributed intangible s basis that is
nonanorti zabl e under paragraph (g)(2)(ii)(B) of this section; and
(iLi) The total unrealized appreciation inherent in the
I ntangi bl e reduced by the anmount of the increase in the adjusted
basis of the distributed intangible under section 732(b) to which

the anti-churning rules do not apply; over -
(2) The fair market value of such intangible.

(D) Partner's allocable share of unrealized appreciation

fromthe intangi ble. The anmount of unrealized appreciation from

an intangible that is allocable to a partner is the anount of

taxabl e gain that woul d have been allocated to that partner if
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the partnership had sold the intangi ble i mediately before the
distribution for its fair market value in a fully taxable
transacti on.

(E) Acquisition of partnership interest by contribution.

Sol ely for purposes of paragraphs (h)(12)(ii)(A)(2) and (3) of
this section, a partner who acquires an interest in a partnership
I n exchange for a contribution of property to the partnership is
deened to acquire a pro rata portion of that interest in the
partnership fromeach person who is a partner in the partnership
at the tinme of the contribution based on each such partner’s
proportionate interest in the partnership. However, if the
partner contributed the distributed section 197(f)(9) intangible
to the partnership, the interest acquired by such partner in
exchange for the intangible is treated as not being described in
paragraphs (h)(12)(ii)(A)(2) or (3) of this section.

* * % * *

(iv) Section 734(b) adjustnments -- (A) ILn general. The

anti-churning rules of this paragraph (h) do not apply to a
continuing partner’s share of an increase in the basis of a
section 197(f)(9) intangible held by a partnership under section
734(b) to the extent that the continuing partner is an eligible
part ner.

(B) Eligible partner. For purposes of this paragraph

(h)(12)(iv), eligible partner neans -
(1) A continuing partner that is not the distributee partner

or a person related to the distributee partner;
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(2) Wth respect to any section 197(f)(9) intangible
acquired by the partnership on or before August 10, 1993, a
continuing partner that is the distributee partner or a person
related to the distributee partner to the extent that -

(i) The distributee partner’s interest in the partnership
was acquired after August 10, 1993; and

(iLi) Such interest was held after August 10, 1993 by a
person or persons who were not related to the distributee
partner, and the acquisition of such interest by such person or
persons was not part of a transaction or series of related
transactions in which the distributee partner or persons rel ated
to the distributee partner subsequently acquired such interest;
or

(3) Wth respect to any section 197(f)(9) intangible
acquired by the partnership after August 10, 1993, that is not
anortizable wth respect to the partnership, a continuing partner
that is the distributee partner or a person related to the
distributee partner to the extent that -

(i) The distributee partner’s interest in the partnership
was acquired after the partnership acquired the rel evant
I ntangi bl e; and

(ii) Such interest was held after the partnership acquired
the rel evant intangible by a person or persons who were not
related to the distributee partner, and the acquisition of such
I nterest by such person or persons was not part of a transaction

or series of related transactions in which the distributee
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partner or persons related to the distributee partner
subsequent |y acquired such interest.

(C) Effect of retroactive elections. For purposes of

paragraph (h)(12)(iv)(A) of this section, references to August
10, 1993, are treated as references to July 25, 1991, if the
distributee partner made a valid retroactive el ection under
81.197-1T.

(D) Partner’s share of basis increase. For purposes of this

par agraph (h)(12)(iv), a continuing partner’s share of a basis
I ncrease is equal to -

(1) The total basis increase allocable to the intangible;
mul tiplied by

(2) Afraction equal to -

(L) The unrealized appreciation fromthe intangible that
woul d have been allocated to the continuing partner if the
partnership had sold the intangible imedi ately before the
distribution for its fair market value in a fully taxable
transaction; over

(iLi) The total unrealized appreciation fromthe intangible
t hat woul d have been realized by the partnership if the
partnership had sold the intangible imedi ately before the
distribution for its fair market value in a fully taxable
transacti on.

(E) Interests acquired by contribution -- (1) Application of

par agraphs (h)(12)(iv)(B)(2) and (3) of this section. Solely for

pur poses of paragraphs (h)(12)(iv)(B)(2) and (3) of this section,
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a partner who acquires an interest in a partnership in exchange
for a contribution of property to the partnership is deened to
acquire a pro rata portion of that interest in the partnership
from each person who is a partner in the partnership at the tine
of the contribution based on each such partner’s proportionate
interest in the partnership. However, if the partner contributed
the distributed section 197(f)(9) intangible to the partnershinp,
the interest acquired by such partner in exchange for the
intangible is treated as not being described in paragraphs

(h)(12) (iv)(B)(2) or (3) of this section.

(2) Special rule with respect to paragraph (h)(12)(iv)(B)(1)

of this section. Solely for purposes of paragraph

(h)(12)(iv)(B)(1) of this section, if a distribution that gives
rise to an increase in the basis under section 734(b) of a
section 197(f)(9) intangible held by the partnership is
undertaken as part of a series of related transactions that

i nclude a contribution of the intangible to the partnership by a
continuing partner, the continuing partner is treated as rel ated
to the distributee partner to the extent that the continuing
partner’s partnership interest was received in exchange for the
I nt angi bl e.

(F) Effect of section 734(b) adjustnent on partners' capital

accounts. If one or nore partners are subject to the anti-
churning rules under this paragraph (h) with respect to a section
734(b) adjustnment allocable to an intangi bl e asset, taxpayers nmay

use any reasonable nmethod to determ ne anortization of the asset
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for book purposes, provided that the nethod used does not
contravene the purposes of the anti-churning rules under section
197 and this paragraph (h). A method will be considered to
contravene the purposes of the anti-churning rules if the effect
of the book adjustnments resulting fromthe nethod is such that
any portion of the tax deduction for anortization attributable to
the section 734 adjustnent is allocated, directly or indirectly,
to a partner who is subject to the anti-churning rules with

respect to such adjustnent.

* * % * *

(vi) Partner is or becones a user of partnership intangible

-- (A) CGeneral rule. |If, as part of a series of related

transactions that includes a transaction described in paragraph
(h)y(12)(ii), (iii), (iv), or (v) of this section, an anti-
churni ng partner beconmes (or remains) a user of an intangible
that is treated as transferred in the transaction (as a result of
the partners being treated as having owned their proportionate
share of partnership assets), the anti-churning rules shall apply
to the proportionate share of such intangible that is treated as
transferred by the anti-churning partner, notw thstanding the
application of paragraph (h)(12)(ii), (iii), (iv), or (v) of this
section.
ok ok * %

(k) * * *

Exanple 28. Distribution of section 197(f)(9) intangible to
partner who acquired partnership interest prior to the effective

date. (i) In 1990, A B, and C each contribute $150 cash to form
general partnership ABC for the purpose of engaging in a
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consul ti ng business and a software manufacturing business. The
partners agree to share partnership profits and | osses equally.

In 2000, the partnership distributes the consulting business to A
in liquidation of A's entire interest in ABC. The only asset of

t he consul ting business is a nonanortizable intangible, which has
a fair market value of $180 and a basis of $0. At the tine of
the distribution, the adjusted basis of A's interest in ABCis
$150. A is not related to B or C

(i1) Under section 732(b), A's adjusted basis in the
i ntangi bl e distributed by ABC is $150, a $150 i ncrease over the
basis of the intangible in ABC s hands. |n determ ning whether
the anti-churning rules apply to any portion of the basis
I ncrease, Ais treated as having owned and used A's proportionate
share of partnership property. Thus, Ais treated as hol ding an
interest in the intangible during the transition period. Because
the intangi ble was not anortizable prior to the enactnent of
section 197, the section 732(b) increase in the basis of the
i ntangi bl e may be subject to the anti-churning provisions.
Paragraph (h)(12)(ii) of this section provides that the anti-
churning provisions apply to the extent that the section 732(b)
adj ust nent exceeds the total unrealized appreciation fromthe
I ntangi bl e all ocable to partners other than A or persons rel ated
to A, as well as certain other partners whose purchase of their
Interests nmeet certain criteria. Because B and C are not rel ated
to A, and A's acquisition of its partnership interest does not
satisfy the necessary criteria, the section 732(b) basis increase
I's subject to the anti-churning provisions to the extent that it
exceeds B and C s proportionate share of the unrealized
appreciation fromthe intangible. B and C s proportionate shares
of the unrealized appreciation fromthe intangible is $120 (2/3
of $180). This is the anpunt of gain that would be allocated to
B and Cif the partnership sold the intangible imediately before
the distribution for its fair market value of $180. Therefore,
$120 of the section 732(b) basis increase is not subject to the
anti-churning rules. The remaining $30 of the section 732(b)
basis increase is subject to the anti-churning rules.
Accordingly, Ais treated as having two intangibles, an
anortizabl e section 197 intangible with an adjusted basis of $120
and a new anortization period of 15 years and a nonanorti zabl e
intangi ble with an adjusted basis of $30.

(tii1) I'n applying the anti-churning rules to future
transfers of the distributed intangible, under paragraph
(h)(12)(ii)(C) of this section, one-third of the intangible will
continue to be subject to the antl-churnlng rul es, determ ned as
foll ows: The sum of the amount of the distributed I ntangi bl e’ s
basis that is nonanortizable under paragraph (g)(2)(ii)(B) of
this section ($0) and the total unrealized appreciation inherent
In the intangi ble reduced by the anmount of the increase in the
adj usted basis of the distributed intangible under section 732(b)
to which the anti-churning rules do not apply ($180 - $120 =
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$60), over the fair nmarket value of the distributed intangible
($180).

Exanple 29. Distribution of section 197(f)(9) intangible to
partner who acquired partnership interest after the effective
date. (i) The facts are the sanme as in exanple 28, except that B
and C form ABC in 1990. A does not acquire an interest in ABC
until 1995. In 1995, A contributes $150 to ABC i n exchange for a
one-third interest in ABC. At the tinme of the distribution, the
adj usted basis of A's interest in ABCis $150.

(ii) As in Exanple 28, the anti-churning rules do not apply
to the increase in the basis of the intangible distributed to A
under section 732(b) to the extent that it does not exceed the
unreal i zed appreciation fromthe intangible allocable to B and C
Under paragraph (h)(12)(ii) of this section, the anti-churning
provi sions also do not apply to the section 732(b) basis increase
to the extent of A's allocable share of the unrealized
appreciation fromthe intangi bl e because A acquired the ABC
interest froman unrel ated person after August 10, 1993, and the
I ntangi bl e was acquired by the partnership before A acquired the
ABC interest. Under paragraph (h)(12)(ii)(E) of this section, A
I's deenmed to acquire the ABC partnership interest from an
unrel at ed person because A acquired the ABC partnership interest
I n exchange for a contribution to the partnership of property
other than the distributed intangi ble and, at the tine of the
contribution, no partner in the partnership was related to A
Consequently, the increase in the basis of the intangible under
section 732(b) is not subject to the anti-churning rules to the
extent of the total unrealized appreciation fromthe intangible
all ocable to A, B, and C. The total unrealized appreciation from
the intangi ble allocable to A, B, and Cis $180 (the gain the
partnershi p woul d have recognized if it had sold the intangible
for its fair market value imedi ately before the distribution).
Because this anmpbunt exceeds the section 732(b) basis increase of
$150, the entire section 732(b) basis increase is anortizabl e.

(itii1) I'n applying the anti-churning rules to future
transfers of the distributed intangible, under paragraph
(h)(12)(ii)(C) of this section, one-sixth of the intangible will
continue to be subject to the antl-churnlng rul es, determ ned as
foll ows: The sum of the amount of the distributed I ntangi bl e’ s
basis that is nonanortizabl e under paragraph (g)(2)(ii)(B) of
this section ($0) and the total unrealized appreciation inherent
In the intangi ble reduced by the anmount of the increase in the
adj usted basis of the distributed intangible under section 732(b)
to which the anti-churning rules do not apply ($180 - $150 =
$30), over the fair market value of the distributed intangible
($180) .

Exanple 30. Distribution of section 197(f)(9) intangible
contributed to the partnership by a partner. (i) The facts are
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the sane as in Exanple 29, except that C purchased the intangible
used in the consulting business in 1988 for $60 and contri buted
the intangible to ABCin 1990. At that tine, the intangi ble had
a fair market value of $150 and an adjusted tax basis of $60.
When ABC distributes the intangible to Ain 2000, the intangible
has a fair market value of $180 and a basis of $60.

(i1) As in Exanples 28 and 29, the adjusted basis of the
intangible in A's hands is $150 under section 732(b). However,
the increase in the adjusted basis of the intangible under
section 732(b) is only $90 ($150 adjusted basis after the
di stribution conpared to $60 basis before the distribution).
Pursuant to paragraph (g)(2)(ii)(B) of this section, A steps into
the shoes of ABC with respect to the $60 of A's adjusted basis in
the intangible that corresponds to ABC s basis in the intangible
and this portion of the basis is nonanortizable. B and C are not
related to A, A acquired the ABC interest from an unrel ated
person after August 10, 1993, and the intangible was acquired by
ABC before A acquired the ABC interest. Therefore, under
paragraph (h)(12)(ii) of this section, the section 732(b) basis
Increase is anortizable to the extent of A, B, and C s allocable
share of the unrealized appreciation fromthe I ntangi bl e. The
total unrealized appreciation fromthe intangible that is
allocable to A, B, and Cis $120. |If ABC had sold the intangible
I mmedi ately before the distribution to Afor its fair market
val ue of $180, it would have recogni zed gain of $120, which would
have been allocated $10 to A, $10 to B, and $100 to C under
section 704(c). Because A, B, and C s allocable share of the
unreal i zed appreciation fromthe intangi bl e exceeds the section
732(b) basis increase in the intangible, the entire $90 of basis
increase is anortizable by A.  Accordingly, after the
distribution, Awll be treated as having two intangibles, an
anortizabl e section 197 intangible with an adjusted basis of $90
and a new anortization period of 15 years and a nonanorti zabl e
intangi ble with an adjusted basis of $60.

(itii1) I'n applying the anti-churning rules to future
transfers of the distributed intangible, under paragraph
(h)(12)(ii)(C) of this section, one-half of the intangible wll
continue to be subject to the antl-churnlng rul es, determ ned as
foll ows: The sum of the amount of the distributed I ntangi bl e’ s
basis that is nonanortizable under paragraph (g)(2)(ii)(B) of
this section ($60) and the total unrealized appreciation inherent
in the intangi ble reduced by the anmount of the increase in the
adj usted basis of the distributed intangible under section 732(b)
to which the anti-churning rules do not apply ($120 - $90 = $30),
over the fair market value of the distributed intangible ($180).

* * % * *

(1)
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(1) In general. * * * Paragraphs (h)(12)(ii), (iv), and
(vi) of this section apply to partnership distributions occurring

on or after the date final regulations are published in the

Federal Register.

* * % * *

Davi d Mader

Acting Deputy Comm ssioner of Internal Revenue Service



