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Dear

This responds to your Septenber 29, 1998 |letter and your
subsequent correspondence submtted on behal f of Trust requesting
a ruling that anounts derived fromparking facilities operated by
I ndependent contractors will qualify as rents fromreal property
wi thin the neaning of section 856(d) of the Internal Revenue
Code.
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FACTS

Trust will file an election under section 856(c) of the Code
to be treated as a real estate investnent trust ("REIT") for
federal inconme tax purposes with its tax return for the
year ended Date 1. Trust was forned as a State Y corporation on
Date 2, and recognized as a State X corporation on Date 3. Trust
principally owns all of its assets and conducts all of its
operations through Operating Partnership, a State X limted
partnership. Trust is the sole general partner of Qperating
Partnershi p, and owns a general partnership interest of
approxi mately b percent and a limted partnership interest of
approxi mately c percent.

Thr ough Operating Partnership, Trust owns a portfolio of
comrerci al properties (the "Buildings"). QOperating Partnership

owns Bui |l di ngs through sub-tier partnerships, limted
partnerships, and imted liability conpanies (the "Sub-Tiers")
formed to own and operate rental real estate. |In npbst cases

Qperating Partnership owns, directly and indirectly, at least d
percent of the econom c interests in each Sub-Tier.

Certain of the Buildings have related parking facilities

that are located in the Building itself. |In other cases, the
parking facility for the Building is situated adjacent to the
Building. In still other cases, the parking facility is part of

the sane overall conplex as the Building, but is neither in nor
adjacent to the Building itself. The Operating Partnership is
not involved in the managenent or operation of the parking
facilities located in, adjacent to, or as part of the sane
conplex as the Buildings (the "Parking Facilities") except as
descri bed bel ow.

Qperating Partnership has entered into | eases ("Parking
Leases”) with one or nore third parties, whereby | essee operates
and manages the Parking Facilities, retains the net incone
t herefrom and bears any loss. |In sone cases the Operating
Partnership has entered into an operating agreenent with an
affiliate of the | essee and then assigned its rights and
obl i gati ons under such agreenment to the | essee.

In order to sinplify business operations, the Operating
Partnership intends to enter into exclusive |license agreenents
(each a "Parki ng Managenent Contract”) with third parties (each a
"Service Conpany") to operate and nanage one or nore of the
Parking Facilities. Trust has represented that each Service
Conpany wi Il be an independent contractor wi thin the nmeani ng of
section 856(d) of the Code, and neither Trust nor QOperating
Partnership wll derive any inconme fromthe Service Conpanies.
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Each Parki ng Managenent Contract will grant to a Service
Conpany the exclusive right to operate the Parking Facility that
is the subject of the contract. The Parking Managenent Contract
wll require all personnel to be enployees of the Service
Conpany, and not the Trust or Operating Partnership. Each

Service Conmpany will provide and be directly responsible for all
sal ary, benefits, Iabor, admnistration, and supervision of
enpl oyees in the Parking Facilities that it operates. 1In

addi tion, each Service Conpany will be responsible for
establishing all major policies with respect to the Parking
Facilities that it operates, subject to the approval of the
Qperating Partnership. However, in sonme cases the Service
Conpany, together with the Operating Partnership, will establish
parking rates and policies in order to maintain the reputation
and quality of business relations of the related Buil ding.
Further, the Service Conpany may be required to consult with the
Qperating Partnership regarding staffing levels, and rules and
regul ations. Operating Partnership nay al so have the ability to
request the renoval of a specific enployee of the Service Conpany
fromthe Parking Facility if the enployee’ s continued presence is
not in the best interests of the operation of that Parking
Facility or the rel ated Buil di ng.

Trust has represented that the relationship with each
Service Company will be at arm’s length, the Service Companies
will not be employees of the Trust or subject to the direct
control of the Trust, and that the Service Companies will be
adequately compensated. In some cases, the compensation may be a
fixed dollar amount. In other cases, the Service Company’s
compensation may be a fixed dollar amount plus a percentage of
the Parking Facility’s net or gross revenues. In still other
cases, the Service Company’s compensation may be a percentage of
net or gross revenues plus an additional fixed dollar amount paid
only in certain circumstances. Finally, the compensation only
may be a percentage of net or gross revenues.

The tenants of the Buildings, their employees, customers,
and guests, as well as members of the general public generally
will pay parking fees directly to the Service Companies. The
Service Company will remit net revenues to the Operating
Partnership. Net revenues will be based on revenues received,
and amounts deemed to be received as a result of possible tenant
discounts, less the Service Company’s compensation and the
operating expenses of the Parking Facilities. In some cases,
however, Operating Partnership may directly collect parking
revenues from tenants and remit them to the Service Company;
these revenues will be treated in exactly the same manner as
revenues collected directly by the Service Company.
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Esti mat ed operating expenses, staffing needs and proposed
parking rates will be presented by the Service Conpany to the
Qperating Partnership in an annual budget that will be subject to
t he reasonabl e approval of Operating Partnership. However, the
Servi ce Conpany may be required to obtain prior consent fromthe
Qperating Partnership in advance of undertaki ng purchases
exceedi ng certain threshol ds.

Thr oughout the year, Operating Partnership will receive
periodic accounting statenments fromthe Service Conpany. In
addition, there typically nmay be periodic neetings between the
Servi ce Conpany and representatives of Qperating Partnership or
Trust to review the results of operations fromthe Parking
Facility. Either the Service Conpany, Operating Partnership or
Trust can call a special neeting if it believes that the parking
rates shoul d be changed fromthe anount set forth in the approved
budget .

In some Parking Facilities, parking spaces will be
exclusively for the use of the tenants of the related buil ding,
either on a reserved or unreserved basis. |In other Parking

Facilities, parking spaces also may be available to the general
public on an hourly, daily, weekly, or nonthly unreserved basis,
or on a weekly or nonthly reserved basis. In sone cases

di scounted parking is made available to the tenants.

Qperating Partnership nmay provide basic customary
mai nt enance, cleaning, lighting and repairs for sonme of the
Parking Facilities, although those services generally will be
provi ded through the Service Conpany. All other services will be
performed by the Service Conpany. In sone cases the Service
Conpany may provide tire repair and tow ng. Sone ParKking
Facilities may be operated on a "self-park" basis, in which
patrons park their own vehicles. Qher Parking Facilities wll
have attendant parking. Any and all services provided by the
Qperating Partnership or Service Conpany will be customary in
parking facilities related to buildings of a simlar class to the
Bui l di ngs in the geographic markets in which the Buildings are
| ocat ed.

At certain Parking Facilities, an independent third party
("Car Service Provider") may offer routine car naintenance
servi ces, car washing services or car rental services, which are
not customarily furnished in connection with the rental of rea

property. In such cases, the Parking Facility patrons wll
contract directly with the Car Service Provider. Trust has
represented that the Car Service Provider will be an independent

contractor within the neaning of section 856(d) of the Code and
neither the Service Conpany nor Operating Partnership wll
receive any fees or incone fromthe Car Service Provider.
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Further, the cost of the services will be borne by the Car
Service Provider, separate charges will be nmade for the services,
t he anount of the separate charges will be received and retai ned
by the Car Service Provider, and the Car Service Provider will be
adequately conpensated for the providing the services.

LAW AND ANALYSI S

Section 856(c)(2) of the Code provides that at |east 95
percent of a REIT s gross incone nust be derived from anong
ot her sources, "rents fromreal property.”

Section 856(d) (1) of the Code provides that "rents fromrea
property"” include (subject to the exclusions in section
856(d)(2)): (i) rents frominterests in real property, (ii)
charges for services customarily furnished or rendered in
connection with the rental of real property (whether or not such
charges are separately stated), and (iii) rent attributable to
personal property which is | eased under, or in connection with, a
| ease of real property, but only if the rent attributable to such
personal property for the taxable year does not exceed 15 percent
of the total rent for the year attributable to both the real and
personal property | eased under, or in connection with the |ease.

Section 856(d)(2)(C of the Code excludes fromthe
definition of "rents fromreal property” any "inpermssible
tenant service incone" as defined in section 856(d)(7).

Section 856(d)(7)(A) of the Code provides that
"inperm ssi ble tenant service incones" neans, with respect to any
real or personal property, any anount received or accrued
directly or indirectly by a REIT for furnishing or rendering
services to the tenants of such property or nanagi ng or operating
such property. Section 856(d)(7)(B) of the Code provides that if
t he anmount of inperm ssible tenant service income wth respect to
a property for any taxable year exceeds one percent of al
amounts received or accrued directly or indirectly by the REIT
Wi th respect to such property, the inpermssible tenant service
incone of the REIT with respect to the property shall include al
such amounts.

Section 856(d)(7)(C (i) of the Code excludes fromthe
definition of inpermssible tenant service income anounts
recei ved for services furnished or rendered, or managenent or
operation provided through an i ndependent contractor from whom
the REIT itself does not derive or receive any incone.
Additionally, section 856(d)(7)(C(ii) excludes fromthe
definition of inperm ssible tenant service incone any anount
whi ch woul d be excluded from unrel ated busi ness taxabl e i ncone
under section 512(b)(3) if received by an organi zati on descri bed
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in section 511(a)(2).

Trust has represented that the Service Conpanies constitute
I ndependent contractors fromwhomthe Trust does not receive any
incone. |In the cases where the Service Conpany collects the
par ki ng revenues and renmits themto the Operating Partnership net
of its fees and operating expenses, the Service Conpany is
functioning as a conduit for delivering the revenues to the
Qperating Partnership. Consequently under these circunstances,
the Operating Partnership, and Trust, will not be treated as
deriving or receiving income fromthe Service Conpani es.

The limted activities described above that are directly
perforned by Operating Partnership are not services for purposes
of section 856(d)(2)(C) of the Code that are required to be
performed by an independent contractor. The services furnished
by the Service Conpanies with respect to the Parking Facilities
w Il not generate inperm ssible tenant service incone for
pur poses of section 856(d)(2)(C) of the Code because they are
bei ng performed by independent contractors.

Under section 1.856-3(g) of the Incone Tax Regul ations, a
REIT that is a partner in a partnership is deened to own its
proportionate share of each of the assets of the partnership and
to be entitled to the income of the partnership attributable to
that share. For purposes of section 856 of the Code, the
interest of a partner in the partnership’s assets will be
determ ned in accordance with the partner’s capital interest in
the partnership. The character of the various assets in the
hands of the partnership and itens of gross inconme of the
partnership wll retain the same character in the hands of the
partners for all purposes of section 856 of the Code.

Accordingly, Trust’s allocable share of anpbunts received by
Qperating Partnership fromthe Parking Facilities that are
operated by the Service Conpani es pursuant to the arrangenents
descri bed above will qualify as "rents fromreal property” wthin
the nmeani ng of section 856(d) of the Code.

CONCLUSI ONS

Based on the facts submtted and representati ons nade, we
rule that Trust’s allocable share of amunts received by
Qperating Partnership fromthe Parking Facilities that are
operated by the Service Conpani es pursuant to the Parking
Managenment Contracts qualify as "rents fromreal property” within
t he meani ng of section 856(d) of the Code.

Except as expressly provided herein, no opinion is expressed
or inplied concerning the tax consequences of any aspect of any
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transaction or itemdiscussed or referenced in this letter. In
particular, no opinion is expressed as to whether Trust qualifies
as a real estate investnent trust under section 856 of the Code.

This ruling is directed only to the taxpayer(s) requesting
it. Section 6110(j)(3) of the Code provides that it nay not be
used or cited as precedent.

In accordance with the Power of Attorney on file with this
office, a copy of this letter is being sent to the taxpayer.

Si ncerely,

Assi stant Chi ef Counsel (Financial
Institutions and Products)

By: WIlliam Coppersnith
W1 1iam Coppersmth
Chi ef, Branch 2




