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Ladi es and Gentl enen:

This letter is inreply to a request for a |letter ruling
dated July 14, 1998, as sugpl enented by a letter dated
Decenber 8, 1998, nmade on behal f of Enployer M concerning
the federal tax treatnment of certain contributions nmade to

I(DI aogdx)under section 414(h)(2) of the Internal Revenue Code
" Code") .

You have submitted the follow ng facts and
representations:

Enployer Mis a political subdivision of State A
Enpl oyer M and Subdi vi sion B established Plan X effective
July 1, 1973. Plan X provides retirement benefits to
menbers, based on the nmenber's length of service and
compensation. Benefits which are provided under Plan X
suppl enent those payable under the Retirenent System of
State A Plan X is a 3ualif|ed pl an pursuant to section
401(a) of the Code and received its nost recent
determnation letter on May 12, 1986.
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Pursuant to Section 3.02(b) of Plan X, Enployer M has
since January 1, 1985 picked up nandatory enpl oyee
contributions in accordance with Code section 414(h)(2).
Pl an X proposes to extend the application of Code section

414éh)(2) to certain contributions to purchase service
credit.

Section 12.01 of Plan X provides that when a nenber
term nates enpl oynent, the menber nmay receive a refund of
contributions previously made to Plan X and upon receipt of
these refunded contributions, the nmenber's contributory
service credits are forfeited. Plan X also provides that if
a former menber recommences enploynent within five years of
termination, such nenber nmay elect to either (1) redeposit
an anount equal to any contributions that have previously
been refunded plus interest, or (2) repurchase suspended
service credit in accordance with the provisions of Article
Xl of Plan X. A nenber may therefore "buy back" prior
servi ce cancel ed upon the member’s earlier termnation of

enmpl oynent . RePaynent may be nmade in either a lunmp sumor by
means of payroll w thhol ding.

Under conditions specified in Article XI of Plan X
menbers may elect to purchase additional service credit (1)
for any years of service as an educational enpl oyee of
Enpl oyer Mthat are not otherw se creditable: (2) for years
of service as an educational enployee in a public schoo
system ot her than Enployer M or in any private schoo
systemand (3) for years of service in any other enpl oynent
in a capacity which, pursuant to uniform and
nondi scrimnnatory rules adopted by Plan X' s Board of
Trustees, is deenmed to have favorably inpacted on the
enpl oyee' s experience to teach in the Enployer M schoo
system. A nmenber may pay for the perm ssive service credit
elther by a |unp sum paynment or by payroll w thhol ding.

In order to permt the pick up of redeposit
contributions or permssive service contributions, Enﬁloyer
M and Plan X have adopted a resolution to pick up suc
contributions nmade through payroll deduction. The Resol ution
requires Enployer Mto pick up the contributions nade
t hrough irrevocabl e payroll deduction authorizations.
Section 11.09, as proposed to be added to Plan X by the
amendrment set forth in the Resolution, provides that, nenber
contributions to purchase prior service credit shall be
pi cked up by Enmployer M as described in section 414(h)(2)
of the Code,and deducted fromthe pay of the contributing

nmenber as salary reduction contributions, and paid by
Empl oyer mto Plan X

75U
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Section 11.01 of Plan x is proposed to be anended to
requi re that any purchase of service through periodic
install nent payments by payroll deduction nust be nade
pursuant to a binding iIrrevocabl e payroll deduction
aut hori zati on between Enpl oyer M and the nenber partici pant

whi ch provides for the nunber of deductions and the dollar
amount of each deducti on.

The Resol ution also provides that Enployer M shal
pick up the contributions used to purchase prior service

t hrough payroll deduction,and that no enpl oyee who elects to
purchase prior service through such pick-up contributions
wll be permtted to receive the contributions directly

i nstead of having the contributions contributed to Plan X

The payrol |l authorization formw || be used in
conjunction wth the above-referenced resolution to effect
the pickup of the payroll deductions. This formis to be
signed by the menber participant and Enployer Mand is a
bi ndi ng 1 rrevocabl e payroll deduction authorization between
Enpl oyer M and the nember participant who acknow edges the
fact that Enployer mw Il not accept direct paynent fromthe
menber participant while the formis in effect. This
precl udes the menber participant from revoking the pick-u
el ection and naking direct payments to Plan X. The payrol
aut horization form shall remain in effect until payro

paynents are conpleted or termnation of enploynent,
whi chever occurs earlier.

Based on the above facts and representations, you have
requested the follow ng rulings:

(1) That the periodic installnent paynments used to
purchase service credit through payroll deductions under
Plan X will be treated as enployer contributions picked u

p
by Enmployer M w thin the neaning of section 414(h)(2) of the
Code for federal income tax purposes; and

(2) That such picked-up contributions will not
constitute wages under section 3401(a) of the Code from
whi ch federal incone taxes nust be wthheld.

Section 414(h)(2) of the Code provides that
contributions, otherw se designated as enployee
contributions, shall be treated as enployer contributions if
such contributions are made to a plan described in section
401(a) or 403(a) of the Code, established by a state
governnent or political subdivision thereof, or by any
agency or instrunentality of the foregoing, where the
contri butions of eaﬁloying units are designated as enpl oyee
contributions but ere any enploying unit picks up the
contributions, the contributions so picked up shall be
treated as enployer contributions.
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Revenue Ruling 77-462, 1977-2 C B. 358, addresses the
federal incone tax treatment of contributions picked UP b%

t he enPIo er within the nmeaning of section 414(h)(2) of the
Code. In Rev. Rul. 77-462, the enployer school district
agreed to pick up the required contributions of the eligible
enpl oyees under the plan. The revenue ruling held that under
the provisions of section 3401(a){(12)(A) of the Code, the
school district's picked-up contributions to the plan are
excluded from wages for purposes of the Collection of |ncone
Tax at Source on Wages, and no federal incone tax

wi thholding is required fromenpl oyees' salaries with
respect to the said picked-up contributions. The revenue
ruling further held that the school district's picked-up
contributions are excluded fromthe gross incone of

enpl oyees until such timeas they are distributed to the
enpl oyees.

Revenue Ruling 81-35, 1981-1 C. B. 255, and Revenue
Ruling 81-36, 1981-1 C. B. 255, provide guidance as to
whet her contributions will be considered as "picked up" by
the enployer. Both revenue rulings establish that the
followng two criteria nust be satisfied: (1) the enployer
nmust specify that contributions, althou%h desi gnated as
enpl oyee contributions, are being paid by the enployer in
lieu of contributions by the enployee: and (2) the enployee
nmust not have an option of choosing to receive the

contributed anmounts directly or to have thempaid by the
enpl oyer to the plan.

In Revenue Ruling 87-10, 1987-1 C.B. 136, the Service
consi dered whet her contributions designated as enpl oyee
contributions to a governnmental plan are excludable fromthe
gross incone of the enployee. The Service concluded that to
satisfy the criteria set forth in Revenue Rulings 81-35 and
81-36 with respect to particular contributions, the required

speci fication of designated enpl oyee contributions nust be

corpleted before the period to which such contributions
rel ate.

In this case, with respect to redeposit contributions or
perm ssive service contributions, the Resolution adopted by
Enpl oyer Mand Plan X, in conjunction with the irrevocable
payrol | deduction authorization formand the aforesaid
proposed amendnents to Plan X, satisfy the criteria of
Revenue Rulings 81-35, 81-36, and 87-10 by providing that
t he pagrqll deduction authorization formspecifies that the
contributions, although designated as enployee
contributions, are being paid by the enployer in lieu of
contributions by the enployee; and an enpl oyee who has
conpl eted a payroll authorization formis not given the
option of choosing to receive the contributed anounts
directly in lieu of having thempaid to Plan X; and further
an enpl oyee nust conpl ete the payroll authorization form
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before the period to which the contributions relate.
Revenue Ruling 77-462 Pr

are exenpt from federa

Al so,
ovi des that picked-up contributions
I ncome tax w thhol ding.

Accordingly, assuming the proposed pick ups are
i npl enented as proposed, we conclude that:

1. The periodic installment paynments used to purchase
service credit through payrol | deductions (anmounts deducted
in order to redeposit previously refunded contributions or
to Purchase perm ssive service credit) will be treated as
enpl oyer contrlbutlons(ﬁ|cked up by Enployer mwithin the

nmeani ng of section 414(h)(2) of the Code for federal income
t ax purposes: and

2. Such picked-up contributions will not constitute

wages under section 3401(a) of the Code from which federa
i ncone taxes nust be withheld.

These rulings apply only if the effective date for the
comencenent of any proposed pick up is not any earlier than
the latest of: (a) the later of the date the Resolution is
adopt ed bg Enﬁlo er Mand Plan X or the date it is put into
effect: (b) the later of the date Enployer M adopts the
proposed amendnents to Plan X as set forth in the Resol ution
or the date the proposed anendnents are put into effect: or
(c) the later of the effective date of the appropriate

irrevocabl e payroll deduction authorization form or the date
the form has been signed by the parties.

These rulings are based on the assunption that Plan X
neets the requirenents for qualification under section

401(a) of the Code at the tine of the proposed contributions
and distributions.

No opinion is expressed as to whether the anounts in
question are subject to tax under the Federal |nsurance
Contributions Act. No opinion is expressed as to whether the
amounts in question are paid pursuant to a "salary reduction

aﬁreenent" within the nmeaning of section 3121(v)(l)(Q of
t he Code.

This letter ruling is directed only to the taxpayer
that requested it. Section 6110(k)(3) of the Code provides
that it may not be used or cited by others as precedent.
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The original of this letter ruling has been sent to
your authorized representative in accordance with a power of
attorney on file in this office.

Sincerely yours,

Qhr & XKidolle, .
John G R ddle, Jr
Chief, Enployee Pl ans
Techni cal Branch 4
Encl osur es:
Del eted copy of the letter
Notice 437

CC.




